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VERIFIED MOTION TO ADVISE THE ADMINISTRATIVE LAW JUDGES 
OF THE DISCLOSURE OF CONFIDENTIAL INFORMATION 

AND TO SEEK APPROPRIATE PROTECTIONS AND OTHER RELIEF 

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the 

“Company”) hereby advises the Administrative Law Judges (the “ALJs”) of the disclosure of 

confidential information generated during discovery in this proceeding to certain non-parties in 

direct violation of the ALJs’ rulings and moves, pursuant to 83 Ill. Admin. Code §§ 200.190, 

200.420 and 200.430, for appropriate protections against further disclosure of such protected 

information and other relief.  Given the seriousness of the questions raised, the Company seeks 

expedited treatment of this Motion. 
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In support of this Motion, Nicor Gas states as follows: 

1. On November 7, 2003, the plaintiffs in the action pending in Cook County Circuit 

Court captioned as In re: Nicor Inc. Shareholder Derivative Action, No. 02 CH 15499, filed a 

Consolidated Third Amended Derivative Complaint for Breach of Fiduciary Duty and Unjust 

Enrichment (“Third Amended Complaint”).  An excerpted copy of the Third Amended 

Complaint is attached to this Motion as Exhibit 1. 

2. Counsel for Nicor Gas in this proceeding recently received a copy of the Third 

Amended Complaint.  Upon review and investigation, Nicor Gas counsel has determined that the 

Third Amended Complaint contains information generated in discovery in this proceeding which 

has been designated as confidential by Nicor Gas and protected from disclosure by the rulings of 

the ALJs.  The specific confidential information contained in the Third Amended Complaint is 

described in paragraphs 3-4 below. 

3. The Third Amended Complaint includes allegations taken directly from the 

discovery deposition testimony of Nicor Gas employee Albert Harms in this proceeding.  

Mr. Harms’ deposition has been designated as confidential by the Company.  The confidential 

designation of Mr. Harms’ testimony has not been challenged.  Rather, the parties have agreed at 

this time that Mr. Harms’  deposition is confidential and, based upon that agreement, the ALJs 

have ordered that such testimony remain confidential at this time.1   

 a) Specifically, the Third Amended Derivative Complaint alleges: 

                                                 
1   See Notice of ALJs’ Ruling, Dec. 2, 2003; Stipulation Regarding Treatment of Testimony, 
Nov. 25, 2003; Notice of ALJs’ Ruling, Nov. 20, 2003; Staff’s Mot. for Clarification of the 
November 17, 2003 Administrative Law Judges’ Ruling, at N. 1, Nov. 19, 2003; Cook County 
State’s Attorney’s Office and the Citizen Utility’s Board Verified Resp. to Nicor [Gas]’s 
Verified Mot. to Require Pre-Filed Testimony to Be Submitted under Seal, at ¶5, Nov. 17, 2003; 
Nicor Gas’s Verified Mot. to Require Pre-Filed Testimony to Be Filed under Seal, Nov. 14, 
2003. 
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XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

(Third Am. Derivative Compl., Ex. 1, at ¶ 99; see also ¶¶ 42, 110, referencing the same 

information).   

  b) Mr. Harms’ confidential deposition testimony includes precisely the same 

information, contained in the following exchange: 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
X 

XXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXX 

The pertinent part of Mr. Harms June 23, 2003 discovery deposition transcript (see p. 16, line 16; 

p. 17, line 1) is attached to this Motion as Exhibit 2.  

  c) Nicor Gas is unaware of any public source of the above-described 

confidential information obtained from Mr. Harms’ discovery deposition transcript, which is 
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contained in the Third Amended Complaint.  

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

XXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

4. The Third Amended Complaint also includes allegations taken directly from a 

discovery document generated by Nicor Gas in this proceeding, labeled as NIC 11420-22.  The 

document is an August 4, 2000 memorandum to file by Nicor Gas employee Jeff Metz.  Nicor 

Gas designated this document as confidential.  This confidential designation previously was 

challenged by the Cook County State’s Attorney’s Office (“Cook County”) and Citizens Utility 

Board August (“CUB”).  After briefing and hearing, the ALJs on October 21, 2002 ruled that 

parts of the document should be afforded confidential status and that NIC 11420-22 should be 

redacted for public disclosure.  The ALJs reiterated that ruling at hearing on March 13, 2003.  

Nicor Gas has attached the document, NIC 11420-22, to this Motion as Exhibit 3.  Those 

portions of the document ordered by the ALJs to be redacted for public disclosure and to remain 

confidential are highlighted in the attached exhibit. 

 a)  The Third Amended Complaint quotes directly from those portions of NIC 

11420-22 that the ALJs have determined to be confidential.  (See Third Am. Derivative Compl., 

Ex. 2, at ¶ 114).  In fact, the Third Amended Complaint specifically states that the plaintiffs in 
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the Cook County Circuit Court case have in their possession the “unredacted version” of 

Mr. Metz’ August 4, 2000 memorandum.  (Id.) 

 b) Nicor Gas is unaware of any public source for this confidential 

information.   Nicor Gas notes, on February 5, 2003, CUB and Cook County filed a Motion for 

Sanctions in this proceeding that contained as an exhibit an unredacted version of NIC 11420-22.  

Pursuant to the ALJs’ ruling at the March 13, 2003 hearing, these parties re- filed their motion on 

March 14, 2003 to include a redacted version of the document.  At this time, only the redacted 

version of the NIC 11420-22 is available through the Clerk of the Commission (including on the 

e-Docket system).  Nicor Gas further notes that NIC 11420-22 has been produced to the 

plaintiffs in the action pending in the U.S. District Court for the Northern District of Illinois 

captioned as Singer v. Nicor Inc. 02-C-5168.  The document has been marked as “confidential” 

in that proceeding and is subject to a protective order. 

5. The disclosure of confidential discovery information generated in this proceeding 

to the plaintiffs in Case No. 02 CH 15499 directly challenges the ALJs’ authority to supervise 

discovery in this proceeding and to order that designated materials receive and be afforded 

confidential treatment.  See 83 Ill. Admin. Code §§ 200.370, 200.430.  Such disclosure is 

materially harmful to Nicor Gas.  See, e.g., May Centers, Inc. v. S.G. Adams Printing & 

Stationery Co., 153 Ill. App. 3d 1018, 506 N.E.2d 691 (5th Dist. 1987); Bank of N.Y. v. Meridien 

Biao Bank Tanzania Ltd., 171 F.R.D. 136 (S.D. N.Y. 1997). 

6. Since receiving the Third Amended Complaint, counsel for Nicor Gas has 

reviewed its records and information concerning distribution of Mr. Harms’ deposition transcript 

and the unredacted version of Mr. Metz’s August 4, 2000 memorandum.  Nicor Gas has not 

made these documents publicly available and has limited their distribution to the parties of 
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record in this proceeding and their counsel, agents, and testifying witnesses.  Nonetheless, it is 

apparent that these confidential materia ls have been disclosed to the plaintiffs in Case No. 02 CH 

15499 and utilized for purposes of the Third Amended Complaint. 

7. Based upon the gravity of this breach of confidentiality, Nicor Gas respectfully 

requests that the ALJs take steps to protect against further disclosures of confidential information 

in this proceeding to non-parties, including to the plaintiffs in Case No. 02 CH 15499.   

8. While Nicor Gas defers to whatever steps the ALJs deem to be appropriate, Nicor 

Gas recommends that the ALJs require each of the active parties in this proceeding to file a 

verified statement supporting the non-disclosure of confidential information to the Circuit Court 

plaintiffs by each party’s counsel, agents, and testifying witnesses.  For this purpose, Nicor Gas 

proposes that the active parties provide, at a minimum, the following verified information for 

such persons concerning communications with the plaintiffs in Case No. 02 CH 15499: 

1. [Individual’s Name] has/has not communicated directly or 
indirectly with the plaintiffs in Cook County Circuit Court Case 
No. 02 CH 15499, their counsel, or agents concerning the subject 
matter of Consol. Docket Nos. 01-0705, 02-0067, 02-0725. 

If a responding individual answers this first question in the affirmative, that person should be 

required to respond to a second question, as follows: 

2. [Individual’s Name] has/has not directly or indirectly 
provided discovery information designated as confidential in this 
Consol. Docket Nos. 01-0705, 02-0067, 02-0725 to the plaintiffs, 
their counsel, or agents in Cook County Circuit Court Case No. 02 
CH 15499. 
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If a responding individual answers this second question in the affirmative, that person should be 

required to identify with specificity all confidential information disclosed and to whom the 

person has disclosed such confidential information. 2 

 9. Finally, in the event it is determined that a party to this docket has provided 

confidential discovery information directly or indirectly to the plaintiffs in In re: Nicor Inc. 

Shareholder Derivative Action, No. 02 CH 15499, in violation of the ALJs’ rulings, Nicor Gas 

requests that the ALJs provide appropriate relief for such misconduct.   

 10. Until all the facts are known, it is difficult for the Company to propose an 

appropriate remedy.  Under such circumstances, however, Nicor Gas believes that one possible 

appropriate remedy for consideration by the ALJs would be to bar the disclosing party from 

relying upon any confidential materials in this proceeding provided to non-parties in support of 

its case before the Commission.  Such a remedy would be fully supported under the 

Commission’s Rules of Practice.  83 Ill. Admin. Code § 200.420.  Nicor Gas reserves the 

opportunity to request other relief, as the facts warrant. 

 WHEREFORE, for all these reasons, Nicor Gas requests that the ALJs review the matters 

addressed in this Motion and grant the Company’s request for appropriate additional protections 

against further disclosure of confidential information in this proceeding to non-parties, including 

to the plaintiffs in Cook County Circuit Court Case No. 02 CH 15499, and provide such other 

                                                 
2   Nicor Gas notes that it previously has served discovery on CUB in this proceeding seeking the 
identification and description of CUB’s communications with the plaintiffs and their counsel in 
Case No. 02-CH-15499.  CUB has objected and refused to respond to this discovery on the basis 
that the information sought is not relevant or is privileged.  Nicor Gas disagrees that CUB has 
offered any proper basis for its objection and refusal to answer this discovery, which is not the 
subject of this Motion.  Nicor Gas expressly reserves the right to seek relief under applicable law 
for CUB’s refusal to respond to this proper discovery. 
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relief as is just and proper.  The Company further requests that the ALJs address this Motion on 

an expedited basis. 

Dated:  December 16, 2003    Respectfully submitted, 

NORTHERN ILLINOIS GAS COMPANY 
D/BA/ NICOR GAS COMPANY 
 
By:    
        One of its attorneys 

John E. Rooney 
Thomas A. Andreoli 
Sonnenschein Nath & Rosenthal LLP 
233 South Wacker Drive 
Chicago, Illinois 60606 
(312) 876-8000 
jrooney@sonnenschein.com 
tandreoli@sonnenschein.com 





 

 

CERTIFICATE OF SERVICE 

I, Thomas A. Andreoli, hereby certify that I served a copy of Northern Illinois Gas 

Company d/b/a Nicor Gas Company’s Verified Motion to Advise the Administrative Law Judges 

Of the Disclosure Of Confidential Information and to Seek Appropriate Protections and Other 

Relief upon the service list in consolidated Docket Nos. 01-0705/02-0067/02-0725 by email on 

December 16,  2003. 

 
  
Thomas A. Andreoli 

 
 
 




