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ISSUED BY ADMINISTRATIVE LAW JUDGES

The Administrative Law Judges (ALJs) in this consolidated docket have entered a 

gag order preventing the Citizens Utility Board (CUB), the Cook County State’s 
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Attorney’s Office (CCSAO) and the ICC Staff from making public any of their findings 

regarding the misdeeds of Nicor Gas.

Because of the vague and overbroad nature of the one line order issued by the 

ALJs, CUB/CCSAO request that the order be clarified.  In addition, CUB/CCSAO 

request that the order be brought into compliance with the United States Constitution, 

Illinois Supreme Court decisions, and this Commission’s own Rules of Procedure.

I. As written, the gag order violates the First Amendment, 
Illinois Supreme Court cases, and Commission rules.
The current gag order not only violates the intervenors’ First Amendment rights 

of free speech, Illinois case law, and the Commission’s own rules of practice, but also 

prevents ratepayers from knowing the full extent of the misleading, deceptive, and 

manipulative behavior and practices of Nicor Gas, its employers and officers, and the 

amount of money that intervenors believe should be refunded to ratepayers.  Instead, 

Nicor only wants to release its testimony publicly and its view that ratepayers owe Nicor 

money for its actions during the tenure of its performance based rate plan.

The Commission must operate in the public.  Its records and proceedings by law 

are required to be open to the public and the Commission should not grant the utility’s 

unrestricted proposal to conduct this hearing in secret so that Nicor’s misdeeds can be 

hidden from public view.  The ALJs must clarify the order so that it is consistent with the 

law.

The ALJs’ gag order is an unprecedented action based neither on the law nor the 

Commission’s rules.  The sweeping nature of the ruling prohibits CUB/CCSAO even to 

comment on the overall recommendations in its testimony, a clear violation of its First 

Amendment Rights that requires a strict scrutiny review of the ALJs’ action.



CUB/CCSAO Motion for Clarification of ALJ’s Gag Order
Page: 3

II. Documents filed with courts and Commission generally are 
public absent compelling governmental interest.
This Commission is governed by the Open Meetings Act and the Illinois 

Administrative Procedure Act.  As such, the Commission is required to conduct its 

business in public, not in secret as the ALJs would like.  This Commission’s files, like 

those of courts, are open to public inspection, subject to certain limited restrictions.  

Under Illinois law any document which is part of the public court file . . . 
is subject to a common law, as well as, a first amendment right of access 
to court files.  [citations omitted]  In order to overcome the right of access, 
a party must demonstrate a compelling governmental interest exists and 
that the resulting restriction on access be narrowly tailored to meet this 
interest.  

Fidelity Financial Services, Inc. v. Hicks, 267 Ill. App. 3d 887, 892, 642 N.E.2d 759 (1st

Dist. 1994).

The order as currently written by the ALJs prevents the disclosure of the prefiled 

direct testimony of CUB/CCSAO and the other intervenors in spite of the fact that 

CUB/CCSAO will provide a redacted public version of the testimony that excludes 

information that Nicor claims is confidential.1  The ALJs’ broad order is not narrowly 

tailored to meet Nicor’s purported interest in keeping confidential information 

confidential but rather is a sweeping, broad, and vague order that requires the parties, in 

order not to violate the order, not to comment on what is in their testimony in any way 

since all the testimony is under seal and prohibits any comment concerning whether 

ratepayers are due a refund and, if so, what the amount of the refund would be.  Such a 

gag order is unprecedented not only at this Commission but violates the parties’ First 

Amendment rights.

1 CUB/CCSAO in no way waives its right to contest the confidential designation imposed by Nicor.  
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The U.S. Supreme Court has recognized a general common law right of access to 

public records and documents, including judicial records.  Nixon v. Warner 

Communications, Inc., 435 U.S. 589, 597, 98 S.Ct. 1306 (1978).

When a party seeks to restrict access to judicial records, the court must 
balance those interests supporting access, including the “presumption—
however gauged—in favor of public access to judicial records” citing 
Nixon], against those interests asserted for restricting access.  [Citation 
omitted.]  In order to overcome the presumption of access, the moving 
party bears the burden of establishing a compelling interest why access 
should be restricted and that the protective order is drafted “in the manner 
least restrictive of the public’s interest.”  

In re the Marriage of Johnson, 232 Ill. App. 3d 1068, 1072, 598 N.E.2d 406 (4th Dist. 
1992).

The ALJs’ Order is based solely upon the verified motion of Nicor.  In the 

motion, Nicor states that the “admission of verbatim hearsay in the form of the discovery 

deposition transcripts through Staff’s and the Intervenors’ expert witnesses would be 

legally improper and highly prejudicial.”  Motion at Para. 3.  The issue of whether 

portions of CUB/CCSAO testimony will be admitted is not even before the ALJs at this 

time.  Nicor’s motion is a back door attempt to have the ALJs rule on admissibility 

without the ability of the parties to brief and orally argue that legal question.  Allowing 

the parties to follow the Commission rule regarding filing a redacted public version of the 

testimony in no way is improper and highly prejudicial as Nicor argues.  The gag order

ignores totally the fact that CUB/CCSAO has stated that it will follow the Commission’s 

own rules that require both a public and proprietary version of the testimony be filed and 

that only the public version with redactions would be made public.  The depositions that 

are the focus of Nicor’s motion were declared confidential by Nicor, so the deposition 

testimony already is redacted from the public version that will be filed.  Thus, there is no 
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harm to Nicor that requires a broad gag order.  On the other hand, the harm to the other 

parties is a substantial violation of their First Amendment rights that cannot withstand 

strict scrutiny as is required by the United States Supreme Court and Illinois courts.

CUB/CCSAO’s action concerning the redactions is in keeping with the Commission’s 

own Rules of Practice 200.605 that deals with treatment in hearings of confidential or 

proprietary information or a trade secret:

a) Whenever a party files testimony, exhibits or other documents which contain 
information which is claimed to be or determined to be confidential, 
proprietary or a trade secret, and that information is excluded from the public 
record, the testimony, exhibit or document shall indicate plainly that the 
information has been deleted on the grounds that it is claimed to be or 
determined to be confidential, proprietary or a trade secret.

In its response to Nicor’s motion, CUB/CCSAO stated that it intended to follow the 

Commission’s rules in regards to the filing of the testimony.  Thus, the Commission’s 

own rules provide for a narrowly tailored remedy to the perceived problem that Nicor 

presented in its motion.  No overly vague and unconstitutionally broad gag order was 

required to be issued by the ALJs.  But following established Commission rules was not 

enough for Nicor.  It obtained the order to gag CUB, CCSAO, and the ICC Staff from 

presenting any portion of its findings to the public.  Bowing to Nicor, the ALJs undertook 

the extraordinary step to enter the broad gag order that cannot withstand strict scrutiny 

requiring CUB, CCSAO, and the ICC Staff to file their testimony under seal and thereby 

bar any public comment on the content of the testimony.  Under the current version of the 

gag order, neither CUB/CCSAO nor the ICC Staff can even comment as to the amount of 

refund ratepayers should receive or why ratepayers are entitled to a refund. The gag order 

by the ALJs is not reasonably tailored to meet Nicor’s purported interest and the gag 
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order is overly broad and a violation of the United States Constitution.  The gag order is 

unsupportable under a strict scrutiny review and must be modified.

III. Any order restricting public access must be narrowly 
tailored.
Contrary to Nicor’s belief that the public is best served by keeping the record in 

this case sealed and secret, the Illinois Supreme Court has found that “the availability of 

court files for public scrutiny is essential to the public’s right to ‘monitor the functioning 

of our courts, thereby insuring quality, honesty and respect for our legal system.’”  

Skolnick v. Altheimer & Gray, 191 Ill. 2d 214, 230, 730 N.E.2d 4 (2000).  This 

Commission should not be held to a lesser standard to insure quality, honesty, and respect 

for its process.  Conducting a case under seal does not insure quality, honesty, and respect

for the ICC.  Nicor is a regulated public utility.  Its books and records as well as its 

actions are subject to review and its actions are subject to regulation by this Commission, 

so this Commission should be reluctant to seal any non-confidential information of the 

company’s misdeeds from public review.  It does not serve to enhance the Commission’s 

reputation by sealing non-confidential documents as Nicor requests.

In Skolnick, the plaintiff attempted to require the defendants to file their 

counterclaim under seal because it contained confidential information.  The court found 

that there is a presumed right of access to the court records under the United States 

Constitution which have “’historically been open to the public’ and disclosure of which 

would further the court proceeding.”  Id. at 232.  “The presumption can be rebutted by 

demonstrating that suppression is ‘essential to preserve higher values and is narrowly 

tailored to serve that interest.’”  Id.  The fact that the information contains embarrassing 

information is not enough to keep documents from the public.  “The mere fact that a 
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person may suffer embarrassment or damage to his reputation as a result of allegations in 

a pleading does not justify sealing the court file.”  Id. at 234.  The Illinois Supreme Court 

cited with approval the Seventh Circuit:

As the Seventh Circuit Court of Appeals stated recently, “Litigation is a 
public exercise; it consumes public resources.  It follows that in all but the 
most extraordinary cases—perhaps those involving matters of weighty 
national security-complaints must be public.

Id. at 237.

Nicor has not met its burden to show that it is protected from embarrassment 

because of its corporate misdeeds.  Nicor has not demonstrated the extraordinary nature 

of this case that rises to “matters of weighty national security” that require 

CUB/CCSAO’s and the ICC Staff’s testimony not to be made public and be kept under 

seal.  The order as written cannot meet the requirement that it be narrowly tailored and 

that it involves weighty national security issues.  The order must be modified to meet 

constitutional requirements.

IV. Nicor must show substantial governmental interest to 
support broad gag order.
The Illinois Supreme Court struck down another attempt at a gag order in Kemner 

v. Monsanto Company, 112 Ill. 2d 223, 492 N.E.2d 1327 (1986).  In that case, the trial 

court attempted to gag Monsanto and its attorneys from making any statements directed 

at the media that directly or indirectly mentioned the pending litigation.  This prior 

restraint by the trial court is similar to the vague and overly broad gag order issued by the 

ALJs in this docket.  In commenting on the Monsanto gag order, the Supreme Court 

stated:

It has been said that prior restraint is “a predetermined judicial 
prohibition restraining specified expression.”  [citation omitted.]  A prior 
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restraint on speech and publication is “the most serious and the least 
tolerable infringement on First amendment rights.”  [citation omitted.]  
While not unconstitutional per se, any prior restraint on expression bears a 
heavy presumption against its validity.  [citation omitted.]  

To withstand constitutional scrutiny, the circuit court’s restrictive 
order must fit within one of the narrowly defined exceptions to the 
prohibitions against prior restraints.  [citation omitted.]  Several courts 
have recognized an exception where disclosure of information concerning 
pending litigation by the parties or their counsel would present a clear and 
present danger or a reasonable likelihood of a serious and imminent threat 
to the litigants’ right to a fair trial.

112 Ill. 2d at 243.  (Emphasis in original.)

The Supreme Court then announced its rule as follows:

In order to achieve the delicate balance between the desirability of free 
discussion and the necessity for fair adjudication, free from interruption of 
its process, we believe that a trial court can restrain parties and their 
attorneys from making extrajudicial comments about a pending civil trial 
only if the record contains sufficient specific findings by the trial court 
establishing that the parties’ and their attorneys conduct poses a clear and 
present danger or a serious and imminent threat to the fairness and 
integrity of the trial.  [citations omitted.]  Further, any restraining order 
which denies parties and counsel their first amendment rights in the 
interest of a fair trial must be neither vague nor overbroad.

112 Ill. 2d at 244.  (Emphasis in original.)

Nicor has not demonstrated any clear and present danger or a serious and 

imminent threat to the fairness and integrity of the trial.  In fact, Nicor has asked the same 

ALJs who will hear the case to review the testimony under seal.  If Nicor’s fear is that the 

testimony contains such an indictment of Nicor that the ALJs cannot preside fairly at 

hearing, then Nicor’s appropriate remedy would be to request that new ALJs be assigned 

to the docket to hear the case.

The rule in Kemner was followed in a case striking down a gag order very similar 

to the order issued by the ALJs in this docket.  In Cummings v. Beaton & Associates, Inc., 

192 Ill. App. 3d 792, 549 N.E.2d 634, the trial court issued a gag order requiring the 
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plaintiff to file his second amended complaint under seal until the court could rule on 

defendants’ objections to the amended pleading.  In addition, the court prohibited the 

parties and their agents from disseminating information contained in the complaint.  The 

intent was to “give defendants an opportunity to show that whatever had been filed was 

false and should be stricken, to avoid a public display if the charges were found to be 

meritless.”  192 Ill. App. 3d at 794.  The appellate court found that a First Amendment 

analysis applies and that the court “must consider whether the restraint imposed by the 

order promotes a compelling governmental interest that outweighs the ‘heavy 

presumption’ that the order is unconstitutional.”  Id. at 797.  In finding the gag order 

invalid, the court said:

In the pending case defendants have not demonstrated what important or 
substantial governmental interest is at stake in need of protection by the 
gag order.  We do not believe that the order entered in the pending case is 
necessary to protect the judicial process.  The matters suppressed are 
matters that have already received press coverage, including the allegation 
or rumor concerning the murder plot.  The record on appeal contains 
articles from newspapers, as well as transcripts from radio news programs, 
which report the assertions.  These news reports also carry a strong denial 
from the source of the alleged rumor that he ever implicated the corporate 
official in any such plot.  Therefore, without considering the truth or 
falsity of the suppressed allegations, or their possibly defamatory nature, 
we find that there is no substantial governmental interest in barring public 
access to the court file or preventing the parties from discussing the 
allegations with witnesses and other persons.

192 Ill. App. 3d at 798.

As in Cummings, the allegations against Nicor have been well publicized.  Much 

of the publicity has come from Nicor itself.  Nicor has filed direct testimony in this 

docket addressing the issues.  That testimony is public.  In addition, Nicor has made 

public its internal investigation by Scott Lassar and has offered Lassar as a witness in this 

case.  Nonetheless, Nicor has convinced the ALJs that any testimony by CUB, CCSAO, 
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and ICC Staff cannot be made public and must be filed under seal and, as a result, no 

party can comment on the testimony filed under seal.  Nicor thus can control what is in 

the public domain concerning its testimony and its misdeeds but the intervenors and the 

ICC Staff cannot comment.  Nicor has accomplished this without any showing as 

required by case law and the First Amendment of a clear and present danger and an 

important or substantial governmental interest.  The only interest that Nicor has alleged is 

its desire to keep its misdeeds private—a remarkable position for a public utility 

regulated by this Commission.

V. Conclusion.
As a result of the significant constitutional and state law infirmities in the gag 

order, the ALJs must clarify their order so that it is narrowly tailored and complies with 

the Commission’s own rules and provides the parties with clear, not vague, guidelines to 

follow.

Respectfully Submitted,
CITIZENS UTILITY BOARD

By:
     Robert J. Kelter
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RICHARD A. DEVINE
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By: _____________________
   Mark N. Pera

      Assistant State’s Attorney
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