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VERIFIED MOTION TO COMPEL DISCOVERY  
FROM STAFF OF THE ILLINOIS COMMERCE COMMISSION,  

CITIZENS UTILITY BOARD, AND THE COOK COUNTY STATE’S ATTORNEY’S OFFICE 
AND/OR TO ESTABLISH A PROCEDURE  

FOR IDENTIFICATION OF AND OBJECTION TO ADVERSE WITNESSES 

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the 

“Company”), through its undersigned attorneys, hereby moves the Administrative Law Judges 

(the “ALJs”) pursuant to Section 200.370 of the Commission’s Rules of Practice, 83 Ill. Admin. 

Code § 200.370, for a ruling compelling Staff of the Illinois Commerce Commission, Citizens 

Utility Board, and the Cook County State’s Attorney’s Office (“CUB” and “Cook County,” and 
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collectively, the “Intervenors”) to respond to the Company’s Second Set of Data Requests (the 

“Data Requests”) and/or for a ruling establishing an appropriate procedure for the identification 

of and the objection to adverse witnesses in this proceeding.  Nicor Gas seeks expedited hearing 

on this Motion.  In support of this Motion, the Company states as follows: 

I. 
Introduction 

1. With this Motion, Nicor Gas is seeking only what is expected from every party in 

any proceeding before the Commission—i.e., a full presentation of that party’s case, whether 

affirmative or responsive, at the time the party’s pre-filed testimony is due.  Counsel for Staff 

and the Intervenors have stated in consultation with Company counsel and on the procedural 

record (see Mot. Hr’g Tr., October 29, 2003) that they intend to call adverse witnesses at hearing 

in this matter.  The discovery that is subject to this Motion merely requests that, at the time Staff 

and the Intervenors submit their witnesses’ pre-filed direct testimony on November 21, 2003, 

these parties also disclose to Nicor Gas whom they intend to call as adverse witnesses in support 

of their direct cases, so that Nicor Gas is in a position to prepare a complete rebuttal case.1  

Additionally, or in the alternative, Nicor Gas seeks a ruling, applicable to all parties, setting forth 

a schedule for the identification of and the objection to adverse witnesses prior to hearing.  In the 

interest of fairness and efficiency, Nicor Gas submits that both such dates should be set well 

prior to the scheduled start of evidentiary hearings on April 19, 2004. 

2. Nicor Gas offers these approaches to the procedural questions concerning the use 

of adverse witnesses in an effort to provide constructive alternatives for the parties’ and the 

                                                 
1   Nicor Gas believes that this request is consistent with the ALJs’ procedural rulings of October 29, 2003 
concerning the schedule for responses to certain other Company discovery on Staff and the Intervenors.  Nicor Gas 
would have no objection to the extent the ALJs believe that these parties should be afforded some additional time 
after November 21, 2003 to identify their adverse witnesses, so long as such identification occurs shortly thereafter 
and well prior to the January 16, 2004 filing date for the Company’s rebuttal testimony. 
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ALJs’ consideration and review.  The Company of course defers to the ALJs’ discretion and 

judgment over the conduct of the proceeding.  See 83 Ill. Admin. Code § 200.500.  Accordingly, 

Nicor Gas is open to considering other approaches and considers this Motion an opportunity to 

address these issues with the ALJs.  Given the importance of the issues presented, however, and 

to avoid material prejudice to the Company’s ability to prepare its case for hearing, Nicor Gas is 

seeking expedited resolution of this Motion. 

II. 
Procedural and Factual Background 

3. On October 20, 2003, Nicor Gas by electronic service served the Data Requests 

on counsel for Staff and the Intervenors.  The Data Requests and transmittal correspondence 

from Nicor Gas’s counsel are attached to this Motion as Exhibit A. 

4. The Data Requests consist of four (4) requests for documents and other 

information related to this proceeding.  (See Ex. A).  Nicor Gas has limited this Motion to one of 

the discovery items contained in each of the Data Requests:  NG-ICC 2.04, NG-CUB 2.04, and 

NG-CCSAO 2.04.2  This Data Request seeks the following information from Staff and the 

Intervenors:   

Simultaneous with pre-filing the direct testimony of the [party’s] 
witnesses … please identify any person whom [the party] intends 
to call as an adverse witness in this proceeding. 

5. Nicor Gas counsel has spoken with counsel for Staff and the Intervenors on 

several occasions concerning this Data Request.  Specifically, Nicor Gas counsel attempted to 

negotiate a reasonable procedural structure concerning the timing of identification of adve rse 

witnesses and the opportunity to object to and rebut such witnesses.  Because the parties were 

                                                 
2   Nicor Gas has limited this Motion in the interest of compromise and administrative efficiency.  In doing so, Nicor 
Gas in no way waives any right to full and timely discovery from Staff, CUB, and Cook County with respect to the 
Data Requests or any other discovery in this proceeding. 
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unable to reach agreement, Nicor Gas served the Data Requests on counsel for Staff and the 

Intervenors on October 20, 2003.  In a subsequent discussion with Nicor Gas counsel on October 

29, 2003, counsel for Staff and the Intervenors informed Nicor Gas counsel that Staff and the 

Intervenors would not respond to the subject Data Request. 

6. Despite reasonable consultation and constructive discussion between the parties, 

the parties are at an impasse regarding the procedure for identification of and objection to 

adverse witnesses.  See 83 Ill. Admin. Code § 200.350.   

III. 
Argument 

7. The issues presented for resolution on this Motion affect the fundamental fairness 

of this proceeding and the opportunity for all parties to develop their evidentiary presentations 

based upon principles of full disclosure.  “It is the policy of the Commission to encourage the 

advance submission of testimony and exhibits by all parties.”  83 Ill. Admin. Code § 200.660.  

This policy serves to facilitate the development of the evidentiary record in matters proceeding 

before the Commission.  Surprise as an evidentiary tactic is not encouraged in Commission 

practice. 

8. Nicor Gas requests that the ALJs compel Staff and the Intervenors to respond to 

the Data Request concerning their adverse witnesses.  The refusal by Staff and the Intervenors to 

respond to the this discovery is fundamentally unfair, unsupported by law, and, if not modified, 

highly prejudicial to the Company.  Nicor Gas, like any other party, should have the chance to 

educate itself in discovery as to all relevant and material facts to this proceeding, which includes 

the opportunity to understand the scope of an adverse party’s entire case.  See 83 Ill. Admin. 

Code § 200.340.   
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9. Even if Staff and the Intervenors are compelled to respond to the requested 

discovery in a prompt manner, Nicor Gas believes it is still in the best interests of all the parties 

for the ALJs to establish a procedure for the use of adverse witnesses in this proceeding.  In 

particular, such a procedure should address the timely opportunity to object to a party calling an 

adverse witness at hearing, to the extent an adverse witness identified by a party would be 

improper under the Commission’s Rules of Practice.  See 83 Ill. Admin. Code § 200.625.  Nicor 

Gas fully expects to raise objections to any improper adverse witnesses identified by Staff or the 

Intervenors at the appropriate point in this proceeding. 

10. Nicor Gas believes the best approach to resolving the procedural issues presented 

would be for the parties to identify any adverse witnesses it intends to call and the subject matter 

of such witnesses’ anticipated testimony at the time the party pre-files its case- in-chief or rebuttal 

case, as applicable.3  Thus, Staff and the Intervenors should be required to identify any adverse 

witnesses they intend to call in support of their affirmative cases at the time of the pre-filing of 

their direct testimony.4  The identification of adverse witnesses in this fashion will facilitate the 

process and the development of the record in this matter. 

11. In addition, Nicor Gas respectfully requests that the ALJs establish an appropriate 

period after all the pre-trial testimony is available to the parties to allow for objections to be 

                                                 
3   Nicor Gas does not intend to call any adverse witnesses in support of its case in chief; however, the Company 
reserves the right to call adverse witnesses in rebuttal or surrebuttal.  If Nicor Gas intends to call such witnesses as 
part of its rebuttal or surrebuttal testimony, it will certainly follow the procedural guidelines established pursuant to 
this Motion. 
4   Other jurisdictions require the testimony of adverse witnesses to be pre-filed along with all other direct witness 
testimony.  See, e.g., In the matter of the application of Consumers Power Company, 1996 Mich. PSC LEXIS 68, at 
*6 (Mar. 11, 1996) (sustaining objections to notice by Attorney General that he might call adverse witnesses because 
Attorney General failed to prefile the testimony of such witnesses as required by the relevant procedural rule which 
was “designed to make it possible for parties to explore, to the fullest extent, complicated testimony in highly 
complex, time -consuming contested case proceedings involving regulated utilities”); In Re: Application for 
Amendment of Certificates Nos. 298-W and 248-S in Lake County, 1995 Fla. PUC LEXIS 219, at *3 (Feb. 15, 1995) 
(requiring parties to prefile testimony of adverse witnesses because “[p]refiled testimony affords parties, the 
Commission Staff, and the Commission the opportunity to review and prepare for the hearing”). 
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made to the use of prospective adverse witnesses.  To the extent an identified adverse witness is 

improper under the Commission’s Rules rule (see 83 Ill. Admin. Code § 200.625), an objection 

would be more efficiently addressed during the pre-hearing phase and not after hearing has 

begun.  It is common evidentiary practice for objections to evidence to be heard and addressed 

prior to commencement of trial.  See, e.g., Schuler v. Mid-Central Cardiology, 313 Ill. App. 3d 

326, 334, 729 N.E.2d 536, 543 (2000) (recognizing that the purpose of a motion in limine is to 

address, in a pretrial setting, “an issue of admissibility of evidence that is likely to arise at trial”); 

In the Matter of the Tariff Revision, 2002 Alas. PUC LEXIS 469, at *11 (Sept. 24, 2002) (“In the 

event a party seeks to call an individual as an adverse witness, the party must seek the issuance 

of a subpoena sufficiently in advance of the prefiling deadline to permit objections to the 

issuance of subpoenas, to allow us to render a ruling, and to permit the party to submit prefiled 

testimony on behalf of the witness.”)  Such practice is appropriately followed here.  See 5 ILCS 

100/10-40. 

12. Finally, Nicor Gas reserves the right to call at hearing any witness it chooses in 

order to rebut adverse witness testimony directed at the Company.  Nicor Gas asserts this right 

because it has the burden in this proceeding.  Although the Company has discussed this 

contingency with Staff and the Intervenors, and it is not an issue in dispute, Nicor Gas brings this 

contingency to the attention of the ALJs as they may wish to reserve time at the end of the 

hearing for this purpose. 
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IV. 
Conclusion 

WHEREFORE, for all these reasons, Nicor Gas respectfully requests a ruling requiring 

Staff and the Intervenors to respond to the Data Requests, as limited by this Motion, and/or in 

which the ALJs set forth an appropriate procedure for the identification of and objection to 

adverse witnesses in this proceeding, and such other relief as is just and appropriate.  Nicor Gas 

further seeks further expedited resolution on this Motion. 

Dated:  November 7, 2003   Respectfully submitted, 

NORTHERN ILLINOIS GAS COMPANY 
D/BA/ NICOR GAS COMPANY 
 
By:    
        One of its attorneys 

John E. Rooney 
Thomas A. Andreoli 
Sonnenschein Nath & Rosenthal LLP 
233 South Wacker Drive 
Chicago, Illinois 60606 
(312) 876-8000 
jrooney@sonnenschein.com 
tandreoli@sonnenschein.com 





 

 

CERTIFICATE OF SERVICE 

I, Thomas A. Andreoli, hereby certify that I served a copy of Northern Illinois Gas 

Company d/b/a Nicor Gas’s Verified Motion to Compel Discovery from Staff of the Illinois 

Commerce Commission, Citizens Utility Board, and the Cook County State’s Attorney’s Office 

and/or to Establish a Procedure for Identification of and Objection to Adverse Witnesses upon 

the service list in Consolidated Docket Nos. 01-0705/02-0067/02-0725 by email on November 7, 

2003. 

 
  
Thomas A. Andreoli 




