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DISCOVERY FROM STAFF OF ILLINOIS COMMERCE COMMISSION 

 
 

NOW COMES the Staff of the Illinois Commerce Commission (“Staff”), pursuant 

to 83 Ill. Adm. Code 200.190, through its undersigned attorneys and files this Response 

to Northern Illinois Gas Company’s (“Nicor”) Motion to Compel Discovery from Staff of 

the Illinois Commerce Commission.    



01-0705/02-0067 
02-0725 (Cons.) 

Staff’s position that Nicor’s data requests are premature, is consistent with long-

standing Commission practice that Staff is not subject to data requests until after its 

direct case is made. Nicor’s Motion to Compel Discovery from Staff of Illinois Commerce 

Commission (“Motion to Compel” or “Motion”) should be denied.  As discussed below, 

the relief sought in Nicor’s Motion to Compel is contrary to Commission practice.  This 

Commission practice is supported by practical distinctions in the roles of the parties, as 

well as efficiency considerations. Nicor’s attempts to discredit the Staff position are 

without merit.     

 Throughout its motion, Nicor ignores the reasonable justification for this 

Commission practice (discussed below), and instead, tries to paint Staff’s position as an 

attempt to avoid its obligations.  In each instance, Nicor’s arguments are misguided and 

meritless.  For example, on page 4 of its motion, Nicor alleges that the Commission 

practice is a double–standard.  This claim ignores the fundamental fact that in 

Commission proceedings, the role of the utility as a party is unique vis-à-vis the roles of 

Staff and intervenors.  The reason for this difference is obvious.  Because public utilities 

are regulated by the Commission, their actions and practices serve as the basis for 

most Commission dockets.  Thus, it is the utility that is the party subject to investigation 

and/or review by the Commission.  Staff, on the other hand, plays a different role in 

Commission practice. Staff is not normally the subject of investigation, but rather, it 

serves in the role of “investigator”.   

 For example, the purpose of the instant proceeding is to reconcile revenues 

Nicor collected under purchased gas adjustment charges with actual costs prudently 

incurred (the PGAs), and to review Nicor’s Rider 5, gas cost (the PBR).  Given that this 
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is a review of utility actions, it stands to reason that it is Nicor that initially possesses the 

information necessary to conduct this review.  Clearly, Staff and intervenors must have 

an opportunity to acquire this information in order to formulate their direct cases.  Thus, 

discovery upon the utility at the early stages of the proceeding is the accepted and 

necessary norm.   Once Staff conducts its review and presents its position in direct 

testimony, the Company will have eight weeks, from November 211 until January 16, to 

prepare its rebuttal testimony.  Eight weeks is sufficient time for the Company to serve 

multiple rounds of data requests if that proves to be necessary in order to discover 

relevant information about the methodology behind Staff’s analyses.  In sum, given the 

differences in the roles of the parties, Nicor’s  “double standard” claim is unpersuasive.  

As the regulated utility, Nicor has the initial burden of responding to discovery regarding 

the actions it has taken.  Later, when Staff has filed its direct testimony, Nicor will have 

the opportunity to seek discovery from Staff.   

 Nicor’s argument that the “data requests are unquestionably relevant to the 

subject matter of this proceeding” (Motion, p. 2) similarly misses the mark.  Any 

determination regarding the relevancy of documents in Staff’s possession must wait 

until Staff has offered its opinion as to adjustments it recommends to the Company’s 

proposal in its pre-filed testimony. This is true both, because of the role that Staff plays 

in Commission proceedings, and also for pragmatic reasons.  Staff’s direct case will not 

be finalized until it is filed.  Data requests served by the Company before Staff has 

articulated a position can only be based upon speculation as to the positions that Staff 

                                            
1 It should be noted that at t he time Nicor direct testimony filing was extended from July 14, 2003 to 
August 4, the Nicor agreed to an extension of similar length for the filing of Staff/Intervenor direct 
testimony if necessary.  (See Nicor’s Motion to Extend the Schedule, filed July 2, 2003, p. 2)  Thus the 
schedule for filing testimony may change. 

 3



01-0705/02-0067 
02-0725 (Cons.) 

will take.  It simply would not be an economic use of resources for the Company to 

spend hours drafting data requests based upon what Staff’s analysis might be; and then 

to have Staff, in response, provide analyses that may or may not be final, and may or 

may not be relied upon in Staff’s testimony.  No one involved in this docket, least of all 

Staff, has the time and resources to create or review additional and unnecessary 

paperwork. 

 Nicor’s contention that the information it seeks in data requests  “are merely 

factual in nature, i.e., they do not seek discovery into opinions that may (or may not) be 

included in Staff’s witnesses’ direct testimony...” (Motion, p. 2) is unconvincing.  It 

cannot be over-emphasized that Nicor itself has in its possession all of the facts 

regarding to its PGA and PBR.  The only documents Staff has in its possession are 

documents that it created in the course of conducting its analysis based upon the facts 

that Nicor provided.  Staff has no independent access to Nicor’s PGA or PBR activities. 

Therefore, requests for Staff to provide documents other than those produced by Nicor, 

are essentially requests for documents prepared by Staff in the course of its analysis.2  

Contrary to Nicor’s assertions, the data requests do seek discovery into Staff’s opinions, 

which will likely be provided in testimony.3   

 Nicor’s claim that Staff’s current position on discovery is inconsistent with Staff’s 

support of Citizens’ Utility Board (“CUB”) and Cook County State’s Attorney’s Office’s 

(“Cook County”) Second Renewed Motion to Compel Nicor to Respond to CUB’s 11th 

                                            
2 See NG-ICC 1.02, 1.05, 1.08, 1.11, 1.14, 1.17, 1.20, 1.23, and 1.26.  
3   This is evidenced by the language of the data requests themselves:  “Please produce all documents 
that analyze, evaluate, discuss, or otherwise evidence the performance of a study, computation, 
compilation or calculation in connection with Staff’s review...”  See NG-ICC 1.04, 1.07, 1.10, 1.13, 1.16, 
1.19, 1.22, 1.25, and 1.28. See also NG-ICC 1.37, 1.39, 1.40, 1.42, 1.43, 1.45, and 1.46, which use 
slightly different language, but still request analyses.   

 4



01-0705/02-0067 
02-0725 (Cons.) 

Set of Data Requests (filed August 1, 2003) (See Motion, pp. 5-6), is simply wrong.  The 

data requests directed to Company witness Scott Lassar, which are the subject of the 

CUB/Cook County Motion to Compel, are distinguishable from data requests directed to 

Staff witnesses.  First, as discussed at length above, the roles of the Company and Staff 

dictate a different schedule for discovery.  Second, at the time the CUB/Cook County 

Motion was argued, CUB and Staff were considering the necessity of deposing Scott 

Lassar, and the ALJs had ordered that depositions of testifying witnesses were to take 

place before direct testimony was filed.  It was anticipated that the responses to the 

data requests would facilitate the decision whether or not to depose Mr. Lassar.  There 

are no such considerations concerning the Staff witnesses.  Finally, Mr. Lassar was the 

author of the Lassar Report to the Special Committee.  At the time of the second 

renewed motion, the Company had already indicated that it would accept the findings in 

the Lassar Report.  Thus, the Company itself put the contents of the Report at issue.  

The Rules of Practice provide the Hearing Examiner (Administrative Law Judge, 

“ALJ”) with broad discretion concerning the supervision of discovery.  (See Ill. Adm. 

Code 200.370) In exercising this discretion, the ALJs should maintain the current 

Commission practice.  The ALJs should deny the Motion to Compel and order the 

Company to cease and desist from serving Staff with data requests, until Staff has filed 

direct testimony.  Such a ruling would protect the efficiency of this proceeding, as it 

would allow Staff to complete its analysis prior to being distracted by the Company’s 

data requests.  Further, it would spare Staff the burden of constantly updating data 

requests responses to reflect changes in its analyses (as Nicor may be contemplating 

by number 8 of the Instructions attached to the data requests).  Finally, the ruling would 
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eliminate the potential inefficiencies and confusion that may result from ordering the 

compilation of information that is not pertinent to the issues in the case.   

 Staff’s position, that it should not be subjected to responding to data requests 

until it has filed direct testimony, reflects standard practice at the Commission.  Staff 

Counsel is not aware of any instance in which an ALJ has ordered Staff to respond to 

data requests prior to the filing of Staff direct testimony in a docket.  In fact, Staff 

Counsel is not aware of any instance where a Company has demanded that Staff 

respond to data requests prior to Staff taking a position in a docket.  This fact alone 

speaks volumes about Nicor’s motion, and the claims Nicor makes in support of the 

same.  If Staff’s position were “highly prejudicial” and an “attempt to avoid its 

obligations” in discovery (Motion, p. 4), then one would expect that this issue would be 

raised in many dockets before the Commission.  However, Staff counsel has never 

been involved in a docket where the issue has been raised.  Nicor’s motion should be 

denied. 

 WHEREFORE, for the reasons discussed above Staff respectfully requests that 

Nicor’s Motion to Compel Discovery from Staff of the Illinois Commerce Commission be 

denied. 

Dated this 28th day of October 2003. 

       Respectfully submitted, 

        
       __________________________ 
       JANIS E. VON QUALEN 
       JOHN J. REICHART 
 
       Counsel for the Staff of the 

Illinois Commerce Commission 
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STATE OF IlliNOIS

COUNTY OF SANGAMON )

VERIFICATION

, Janis E. Von Qualen, am employed as Staff Counsel at the Illinois Commerce

Commission. hereby affirm that have knowledge of the contents of the Re~iponse to

Nicor's Motion to Compel Discovery from Staff of the Illinois Commerce Commission

and that it is true and accurate to the best of my knowledge information and belief.

Ls~

.e-yv-
Janis E. Van Qualen
Staff Cau nsel

Notarized this 28th day of October, 2003.
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JANIS E. VON QUALEN
Office of General Counsel
Illinois Commerce Commission
527 East Capitol Avenue
Springfield, IL 62701
Phone: (217)785-3402

jvonqual@icc.state.il.us

JOHN J. REICHART
Office of General Counsel
Illinois Commerce Commission
160 North LaSalle St., Suite C-800
Chicago, IL 60601-3104
Phone: (312)793-3241

jreichar@icc.state.il.us
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