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INTRODUCTION 

 
 Northern Illinois Gas Company (Nicor) is attempting to have this Commission on 

short notice compel unprecedented, harassing, and overly broad discovery upon the 
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Citizens Utility Board (CUB) before any testimony has been filed by CUB.  The data 

requests represent a thinly veiled attempt to by Nicor to divert the Commission’s 

attention from the narrow issues in this proceeding regarding Nicor’s malfeasance.  The 

Commission reopened the record in this proceeding based upon allegations from a Nicor 

employee, a whistleblower, that the Company had lied to the Commission and cheated 

customers.  In the context of these allegations, the Commission opened the record for 

additional discovery in order to determine whether the allegations against Nicor had 

sufficient merit to require additional testimony and hearings.  Shortly thereafter, Nicor 

publicly released a report responding to the whistleblower’s allegations, opening itself up 

to further discovery.   

Nicor is correct that “CUB seeks to impose a double-standard for discovery in this 

proceeding.”  Nicor Motion at 4.  Nicor is the company under scrutiny and regulated by 

this Commission, not CUB.  Nicor is the company that had to restate its earnings, that is 

under investigation by the Securities and Exchange Commission, under investigation by 

the U.S. Attorney’s Office, and under investigation by the Illinois Attorney General’s 

office, not CUB.  

Until CUB submits testimony, Nicor has no basis for any inquiry regarding CUB.  

For Nicor to argue that its “data requests mirror CUB’s” or that it is somehow entitled to 

whatever CUB is entitled to in discovery is a reflection of either the Company’s 

arrogance or desperation.   
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ARGUMENT 

 Nicor’s Motion to Compel should be denied and Nicor should be required to serve 

new data requests after CUB files its direct testimony in this docket.  Nicor’s current data 

requests are not proper since: 

o Nicor has filed its direct testimony.  It can only file testimony in rebuttal to 

CUB’s yet-to-be-filed testimony.  Given that Nicor can only engage in discovery 

relating to CUB’s rebuttal, and since Nicor does not know what issues CUB’s 

testimony will address, any discovery at this time is premature. 

o Nicor seeks discovery on CUB’s case before its testimony has been filed.  Such a 

request is contrary to this Commission’s long-standing practice of not allowing 

discovery upon Staff and intervenors until their testimony is filed. 

o Nicor seeks unlimited discovery without showing why such discovery is relevant. 

o Nicor seeks discovery without showing that its data requests will lead to the 

discovery of admissible evidence. 

I. Nicor’s data requests are harassing and against 
established Commission practice and case law. 

Nicor fails to even argue that its data requests to CUB are designed to obtain 

relevant information or lead to the discovery of admissible evidence.  As stated above, 

until CUB files its testimony the Commission lacks a basis for a determination regarding 

Nicor’s data requests.  The requests are no more than a fishing expedition and are 

intended to harass and to unreasonably burden CUB while it is preparing its direct 

testimony.  The Commission should deny Nicor’s request to compel CUB to answer the 

requests and require Nicor to file new data requests after CUB files its testimony. 
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 Nicor argues that it needs to have its motion considered on an expedited basis 

because its inability to obtain discovery “threatens the fundamental fairness of this 

proceeding.”  Nicor Motion at 2.  Nicor does not explain why it needs the information 

today rather than after CUB files its testimony in this docket or why the usual practice of 

this Commission not to require Staff and intervenors to respond to data requests until 

after their testimony is filed in the case should be changed.  The schedule in this case has 

been known for some time.  Nicor notes that general discovery was opened on July 16, 

2002 and that it sent out its discovery request to CUB on August 21, 2003.  After waiting 

13 months to begin discovery, Nicor now wants expedited hearing on its motion and did 

not even want CUB to be allowed to respond in writing to its Motion.  Nicor Motion at 7. 

 Nicor’s sudden interest in data requests is particularly odd since Nicor already has 

filed its direct testimony in this docket.  The only remaining testimony it can file is its 

rebuttal testimony that must respond to the testimony filed by CUB, Staff, and other 

intervenors.  Nicor knew for months that it would have eight weeks after Staff and 

intervenor testimony was filed to prepare Nicor’s rebuttal testimony.  Nicor did not object 

to that schedule nor has Nicor asked for a change in that schedule.  Nicor’s wide-ranging 

fishing expedition now cannot possibly be tailored to discover facts that would be either 

relevant or admissible for rebuttal since it does not even know what testimony CUB will 

file.  The only admissible evidence that Nicor can legitimately obtain relates to rebutting 

CUB’s testimony.  Any other inquiry now cannot lead to the discovery of admissible 

evidence and is merely for the purpose of harassing CUB while it is preparing its 

testimony.  Moreover, the fact that CUB has yet to file any testimony prevents this 
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Commission from properly evaluating Nicor’s data requests since there is no reference to 

judge relevance to CUB’s case. 

A. Nicor is entitled to work papers after CUB’s testimony is filed. 

 
 Nicor argues that “much of the discovery sought amounts to no more than the 

request for documents in CUB’s possession— other than those already produced by Nicor 

Gas in this proceeding— related to the transactions under the GCPP and/or the PGA.”  

Nicor Motion at 3.  The statement is not a fair characterization of what Nicor seeks in its 

data requests to CUB.  As detailed below, Nicor is improperly seeking reports from non-

testifying experts, identities of CUB employees and the positions that CUB will take 

when it files its testimony in November. 

 Nicor is entitled at the appropriate time for the work papers and other reports 

reviewed by CUB’s expert witness or witnesses that were reviewed in preparation of 

his/her testimony— no more and no less.  Ill. R. Civ. Proc. R. 213.1 

B. Data requests include information that would be inadmissible 
at hearing. 

 
 Not only is Nicor seeking discovery not in response to CUB’s testimony, but 

Nicor is also seeking in some of its requests information that otherwise is not admissible.  

CUB does not have fact witnesses in this case.  Its case will be based upon CUB’s expert 

witnesses, potential adverse witnesses, and cross-examination of Nicor’s own witnesses.  

Thus, for example, when Nicor seeks information on the conclusions of CUB staff who 

are not witnesses and whose information CUB’s witness did not review or rely on for his 

testimony, Nicor is seeking discovery of information that is not admissible at the hearing.  

                                                
1  In this case the ALJs previously have ruled that Ill. R. Civ. Proc. R. 213 does not apply. 
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Under ordinary circumstances, an opinion or conclusion of a nonexpert 
witness may not be admitted into evidence, and his testimony must be 
confined to a report of the facts.  Further, while an expert witness may 
express an opinion on an ultimate fact in the case, a nonexpert witness 
may not. 
 

City of Evanston v. City of Chicago, 279 Ill. App. 3d 255, 664 N.E.2d 291, 301 (First 
Dist. 1996). 
  
 In City of Evanston, the City of Chicago attempted to offer the testimony of two 

aldermen who would have testified that residents near a shopping center site were 

justifiably worried about the increased traffic.  The court found that the motivations 

behind the city’s actions were irrelevant to the issues of the case and that the aldermen’s 

testimony would have been speculative.  CUB’s employees and agents have no direct 

knowledge of the internal operations of Nicor that relate to the company’s improper 

actions.  CUB’s employees are not scheduled to be expert witnesses offering opinions in 

this case, so Nicor’s data requests as to what CUB employees know or did know will not 

lead to the discovery of admissible evidence in this Docket. 

 The information that CUB has concerning what occurred at Nicor comes from 

Nicor’s own documents that were furnished— often after considerable delay— to CUB.  

CUB was not involved or present when the decisions were made by Nicor to take the 

actions that resulted in the reopening of these dockets.  For example: 

o CUB was not in attendance at meetings at Nicor nor was CUB consulted when 

Nicor decided to release its delivered storage service rights to IMD.  CUB was not 

present at any meeting where Rich Rayapann presented a one-page spreadsheet 

analysis of the adverse impact on ratepayers if the sale occurred as it did in 

December 1999 rather than January 2002. 
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o CUB was not in attendance at meetings at Nicor nor was CUB consulted when 

Nicor decided to enter into a PBR Storage Agreement with IMD. 

o CUB was not in attendance at meetings at Nicor nor was CUB consulted when 

Nicor decided to account for gas using “virtual storage.” 

o CUB was not in attendance at meetings at Nicor nor was CUB consulted when 

Nicor made metering errors. 

o CUB was not in attendance at meetings at Nicor nor was CUB consulted when 

Nicor decided to purchase a weather insurance product from Aquila for fiscal year 

2001 nor was CUB in attendance nor consulted when Nicor decided to use low 

cost gas in inventory to offset the Aquila losses. 

o CUB was not in attendance at meetings at Nicor nor was CUB consulted when 

Nicor decided how it would book in-field transfers of gas in storage. 

o CUB was not in attendance at meetings at Nicor nor was CUB consulted when 

Nicor entered into agreements with third parties whereby third party injected gas 

into Nicor’s storage fields to be purchased by Nicor at a later date to increase 

Nicor’s access to low cost gas and thus inflating Nicor’s profits. 

o CUB was not in attendance at meetings at Nicor nor was CUB consulted when 

Nicor decided to use storage prefills to control its balance sheet and increase the 

amount of profit sharing under the PBR to Nicor. 

o CUB was not in attendance at meetings at Nicor nor was CUB consulted when 

Nicor entered into related third party transactions at its HUB Enerchange. 

Even though CUB was not in attendance at meetings at Nicor nor was CUB 

consulted before Nicor embarked on its profit-making scheme, Nicor wants discovery 



 

8 

from CUB concerning what CUB knew about Nicor’s accounting, finances, and other 

practices.  The implication in Nicor’s Motion is that CUB should have blown the whistle 

on Nicor earlier, a variation of “stop us before we do more harm” theory.  Nicor seems to 

be arguing that ratepayers would not have been hurt by Nicor if CUB had been more 

vigilant of Nicor.2  If Nicor wants to make that argument in its rebuttal testimony, Nicor 

has adequate time to send out proper data requests based on CUB’s testimony after CUB 

files its testimony.  Any request now is premature and the Commission has no basis to 

judge whether the data requests are relevant or will lead to the discovery of admissible 

evidence for Nicor’s rebuttal testimony.  

C. Courts do not permit discovery fishing expeditions.  

 
 Nicor wants to go on a wide-ranging fishing expedition at CUB’s expense at a 

time when CUB is preparing its testimony.  Not only is this contrary to established 

Commission practice relating to when discovery is permitted of Staff and intervenors, but 

such unrestricted fishing is also prohibited by Illinois courts.  It is proper for courts and 

this Commission to prohibit discovery where its scope is “broad and not calculated to 

develop specific probative evidence,” Snoddy v. Teepak, Inc., 198 Ill. App. 3d 966, 556 

N.E.2d 682, 684 (First Dist. 1990).  There the court was confronted with a request to 

conduct broad ranging discovery when the issue before the court was narrow.  The 

appellate court found that the “discovery requests were merely a ‘fishing expedition,’ 

which would be conducted with the hope if finding something relevant.”  Id.  As a result, 

the appellate court upheld the trial court’s ruling not to allow the broad discovery. 

                                                
2  Of course, left unanswered is why weren’t Nicor’s officers, directors and auditors more vigilant? 
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 Moreover, Nicor has offered no explanation to the Commission why CUB’s 

activities for which Nicor seeks discovery is relevant in this proceeding.  “Discovery 

should be denied absent sufficient evidence that the requested discovery is relevant.”  

Fabiano v. City of Palos Hills, 336 Ill. App. 3d 635, 784 N.E.2d 258, 279 (First Dist. 

2002).  As noted above, since Nicor has already filed its direct testimony and can only 

file rebuttal testimony based on what CUB files in its direct testimony, Nicor has not 

explained or justified why its wide-ranging discovery is relevant to its preparation of 

rebuttal testimony before Nicor even sees what CUB will file. 

D. Investigation in this docket concerns Nicor’s, not CUB’s, 
actions. 

 
 The inquiry in these dockets is whether Nicor acted properly, not whether CUB 

acted properly.  Who reviewed annual reports of Nicor at CUB is not relevant to whether 

Nicor acted improperly and should be compelled to make a refund to its ratepayers.  No 

action of CUB caused Nicor’s misdeeds or caused Nicor to have to restate its earnings or 

correct its filings with this Commission.  The type of discovery that Nicor seeks is similar 

to the discovery that was prohibited by the court in TTX Company v. Whitley, 295 Ill. 

App. 3d 548, 692 N.E.2d 790 (First Dist. 1998).  In TTX Company, the company was 

forced by the Illinois Department of Revenue to recalculate its taxes.  In discovery, the 

company asked the Department of Revenue to identify each taxpayer who had 

apportioned income to Illinois using the same factor as TTX.  The Department of 

Revenue objected based upon the request being unduly burdensome and not reasonably 

calculated to lead to the discovery of admissible evidence.  The court agreed. 

 In the present case, the information requested in the discovery 
order is irrelevant to the issues presented.  TTX alleged in its complaint 
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that it properly applied the single factor transportation formula, instead of 
the three-factor formula, when calculating its state income taxes.  The 
issue before the circuit court was whether TTX qualified as a 
transportation company under section 304(d).  Whether other companies 
unrelated to TTX calculated their income taxes as transportation 
companies, and whether they were audited for doing so, is irrelevant to the 
issue of whether TTX should be designated a transportation company for 
income tax purposes. 
 

692 N.E.2d at 808. 

II. Data requests fail to seek proper discovery. 

 
Nicor’s data requests can be placed in several categories.  Rather than addressing 

each data request individually, CUB will group them and discuss them.  CUB will 

address all of Nicor’s requests even though Nicor indicated in a footnote that while it was 

only pursuing 38 at this time, it was reserving its right to pursue the remainder later. 

A. Identifying what CUB employee may have reviewed a 
particular Nicor activity is not relevant to Nicor’s misdeeds. 

 
 The first category is requests to determine which employees and/or agents of 

CUB participated in the review and/or analysis of a particular activity of Nicor.  (See 

1.01, 1.03, 1.06, 1.09, 1.12, 1.15, 1.18, 1.21, 1.24, and 1.27).  These requests are overly 

broad, are not relevant, nor are reasonably calculated to lead to the discovery of 

admissible evidence in this case.  What CUB employee may have reviewed or analyzed a 

particular issue is of no relevance to any issue in this docket.  The issue in this docket is 

whether Nicor’s rates and charges under the PBR were appropriate.  Whether a CUB 

employee or agent has reviewed any activity of Nicor cannot lead to the discovery of 

admissible evidence.  It is the activities of Nicor that are under investigation in this 

docket, not CUB.  Moreover, to the extent that this data request seeks the identity of non-
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testifying experts who did not prepare reports upon which the testifying expert relied, it is 

beyond the scope of permitted discovery. 

B. What documents CUB may have on any issue is not 
discoverable by Nicor.  

 
 The second category of data requests are for CUB to produce all documents 

relating to individual issues that were discussed in the Lassar Report.  (See 1.02, 1.05, 

1.08, 1.11, 1.14, 1.17, 1.20, 1.23, and 1.26).  These requests are overly broad.  It is not 

relevant or reasonably calculated to lead to the discovery of admissible evidence in this 

docket.  What documents CUB may have in its possession are not relevant to whether 

Nicor’s actions were proper or improper.  What is relevant and what will be produced 

after CUB files its testimony are any work papers or reports reviewed by CUB’s witness 

upon which he bases his testimony. 

C. Studies or analysis not reviewed by CUB’s testifying expert 
are not discoverable. 

 
 The third category of data requests are for CUB to produce all documents that 

analyze, evaluate, discuss or otherwise evidence the performance of a study, 

computation, compilation or calculation regarding individual issues that were discussed 

in the Lassar Report.  (See 1.04, 1.07, 1.10, 1.13, 1.16, 1.19, 1.22, 1.25, and 1.28).  These 

requests are not relevant or reasonably calculated to lead to the discovery of admissible 

evidence in this case.  What documents CUB has in its possession that analyze, evaluate, 

discuss or otherwise evidence the performance of a study or calculation of a particular 

issue is not relevant to whether Nicor’s charges to its customers were proper and whether 

refunds should be made to ratepayers.  To the extent that this issue is addressed in the 
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testimony of CUB’s testifying expert witness, documents that he reviewed or upon which 

he bases his testimony will be produced after he files his testimony. 

D. CUB’s prior knowledge of Nicor’s LIFO accounting is not 
relevant to Nicor’s misuse of LIFO accounting. 

 
 The fourth category of data requests seek to determine the prior knowledge of 

CUB regarding Nicor’s use of last in, first out accounting.  (See 1.29, 1.30, 1.31, 1.32, 

and 1.33.)  These requests are overly broad.  They are not relevant and are not reasonably 

calculated to lead to the discovery of admissible evidence in this docket.  The issue in this 

docket is whether Nicor followed proper accounting treatment for its LIFO layers as 

indicated by its being required to restate its earnings in part because of inappropriate 

accounting in this regard.  The issue is not whether Nicor used LIFO accounting and 

whether CUB knew that Nicor used LIFO accounting.  The issue is whether it was proper 

for Nicor to release the LIFO gas as part of its PBR program.  If CUB files testimony 

concerning LIFO accounting, Nicor may be able to formulate proper data requests that 

focus on the issues, not a general fishing expedition. 

E. CUB’s prior knowledge of costs associated with Nicor’s gas 
layers is not relevant to Nicor’s manipulation of the gas layers. 

 
 The fifth category of data requests seek to determine the prior knowledge of CUB 

regarding Nicor’s costs associated with its gas layers.  (See 1.34, 1.35, and 1.36.)  These 

requests are overly broad.  They are not relevant and are not reasonably calculated to lead 

to the discovery of admissible evidence in this docket.  The issue is whether Nicor 

properly accounted for its gas costs.  Whether CUB had any knowledge in 1999 of the 

costs associated with Nicor’s gas costs is not relevant to the question in this docket as to 
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whether it was proper for Nicor to release LIFO gas and whether Nicor properly 

accounted for such gas.  After CUB files its testimony, Nicor may be able to formulate 

proper data requests rather than engage in a fishing expedition.  Related to this category 

are requests 1.37 and 1.38 that seek documents relating to any analysis, evaluation, 

discussion of any study, computation, compilation or calculation of the costs associated 

with Nicor’s gas layers.  (Request 1.38 appears redundant.)  What documents CUB has in 

its possession that analyze, evaluate, discuss or otherwise evidence the performance of a 

study or calculation of Nicor’s gas layers is not relevant to whether Nicor’s charges to its 

customers was proper and whether refunds should be made to ratepayers.  To the extent 

that this issue is addressed in the testimony of CUB’s testifying expert witness, 

documents that he reviewed or upon which he bases his testimony will be produced after 

he files his testimony. 

F. CUB’s review of Nicor’s Rider 4 filings is not relevant to 
whether Nicor’s filings were accurate or truthful. 

 
The sixth category of data requests seeks to determine the names of CUB 

employees and what steps they took to review Nicor’s Rider 4 filings in 2000 and 2001.  

(See 1.39 and 1.40).  These requests are overly broad and are not relevant or reasonably 

calculated to lead to the discovery of admissible evidence.  What CUB employee may 

have reviewed Nicor’s Rider 4 filing and what steps were involved in the review is of no 

relevance to any issue in this docket.  The issue in this docket is whether Nicor filed 

truthful Rider 4 filings.  It is the activities of Nicor, not CUB, that are the subject of this 

docket.  Moreover, to the extent that these data requests seek the identity of non-
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testifying experts who did not prepare reports upon which the testifying expert relied, it is 

beyond the scope of permitted discovery. 

G. CUB’s review of Nicor annual reports is not relevant to 
whether Nicor filed inaccurate statements with the 
Commission. 

 
 The seventh category of data requests seeks to determine the identity of every 

CUB employee who received and or reviewed Nicor Gas’ Annual report filed with the 

Commission over a four-year period and what form the review took.  (See 1.42 and 1.43.)  

Nicor then seeks the documents related to such reviews.  (See 1.41 and 1.44.)  These 

requests are overly broad and are not relevant or reasonably calculated to lead to the 

discovery of admissible evidence.  What CUB employee may have reviewed Nicor Gas’ 

annual reports and what steps were taken as part of the review is of no relevance to any 

issue in this docket.  The issue in this docket is whether Nicor filed truthful annual 

reports.  It is the activities of Nicor, not CUB, that are the subject of this docket.  

Moreover, to the extent that these data requests seek the identity of non-testifying experts 

who did not prepare reports upon which the testifying expert relied, it is beyond the scope 

of permitted discovery. 

H. CUB’s conclusions regarding the Lassar Report will be in 
CUB’s testimony. 

 
 The eighth category of data requests seek information regarding whether CUB 

disagrees with the conclusions of the Lassar Report and proposed accounting adjustments 

therein, seeks a detailed explanation as to why, all documents analyzing the Lassar 

Report.  (See 1.45, 1.46, 1.47, 1.48, 1.49, 1.50, and 1.51.)  These requests are overly 

broad and are premature.  Moreover, to the extent that these data requests seek the 
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identity of non-testifying experts who did not prepare reports upon which the testifying 

expert relied, it is beyond the scope of permitted discovery.  Certainly Nicor is entitled to 

a copy of the work papers and the reports reviewed or relied upon by CUB’s testifying 

expert witness.  Those work papers will be produced at the time CUB files its testimony. 

I. Whether Nicor’s accounting adjustments are adequate and 
appropriate may be addressed in CUB’s testimony. 

 
 The ninth category of data requests seek information regarding accounting 

treatments that Nicor claims to have made in response to a Staff data response and 

whether CUB agrees that the adjustments were made.  (See 1.52, 1.53, 1.54, and 1.55).  

These requests are overly broad and premature.  Moreover, to the extent that these data 

requests seek the identity of non-testifying experts who did not prepare reports upon 

which the testifying expert relied, it is beyond the scope of permitted discovery.  CUB is 

in the process of determining whether and to what extent it will address the 

appropriateness of the accounting adjustments purported to have been made by Nicor.  

CUB’s conclusions will be in its filed testimony and the work papers used by CUB’s 

expert will be provided to Nicor.  It is premature at this time to seek such information and 

the purpose of the request is merely to harass and unduly burden CUB while it is 

preparing its testimony.   

J. Discussions with other counsel are privileged. 

 
 The tenth and final category of data requests seek information regarding any 

conversations or exchange of information between CUB and counsel in stockholder 

actions filed against Nicor as well as any analysis done as a result of those conversations.  

(See 1.56, 1.57, 1.58, and 1.59.)  These requests are overbroad and are not reasonably 
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calculated to lead to the discovery of admissible evidence.  They also seek information 

that would be either attorney-client or attorney-work product privileged.  What 

conversations CUB may have conducted with counsel in other cases who have filed suit 

based upon many of the issues that are in these dockets is not relevant to this proceeding.  

Certainly any judgment against Nicor for fraud to its stockholders because of its handling 

of LIFO accounting and other issues is material and relevant, but conversations with 

attorneys are not.  Nor are such conversations admissible or can they lead to admissible 

evidence.  To the extent that such conversations may have discussed common issues 

against Nicor, the conversations would be privileged. 

III. Nicor’s request to compel should be denied. 

 
For the reasons stated herein, Nicor’s Motion to Compel should be denied and this 

Commission should require Nicor, if it desires to seek discovery of CUB, to file new data 

requests after CUB files its direct testimony in this docket. 

 

      Respectfully Submitted, 
     Citizens Utility Board 
 
 
 

      By:     
            Robert J. Kelter  
            Director of Litigation   

            
 
 
 
 
 
 
ROBERT J. KELTER 
CITIZENS UTILITY BOARD 
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208 S. LaSalle Street 
Suite 1760 
Chicago, Illinois 60604 
(312) 263-4282 
 
RICHARD C. BALOUGH 
ATTORNEY AT LAW 
656 West Randolph St. 
Ste. 500 West 
Chicago IL 60661 
(312) 902-9970 
 

Dated:  28 October 2003 



 

18 

 

VERIFICATION 

 I Robert J. Kelter, Director of Litigation for the Citizens Utility Board, do hereby 

verify that the statements made in the foregoing Response to Nicor’s Verified Motion to 

Compel Discovery from the Citizens Utility Board are to the best of my knowledge and 

information and belief, true and correct. 

 

       __________________________ 

       Robert J. Kelter 

Notarized this 28th day of October, 2003 
 

 


