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SUPPLEMENTAL FILING 
OF ADDITIONAL SUPPORT FOR DOCUMENTS WITHHELD FROM PRODUCTION 

BASED UPON THE ATTORNEY-CLIENT PRIVILEGE  
AND/OR THE WORK PRODUCT DOCTRINE 

Northern Illinois Gas Company d/b/a Nicor Gas Company ("Nicor Gas" or the 

"Company"), through its undersigned attorneys, hereby respectfully submits, pursuant to the 

direction of the Administrative Law Judges (the "ALJs"), this supplement filing of additional 

support for documents the Company has withheld from production in this proceeding based on 

the attorney-client privilege and/or the work product doctrine.   
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I. 
Introduction 

The Company makes this supplemental filing primarily for the purpose of further 

amending its privilege log and providing additional sworn support for the protection of those 

limited documents that the Company has withheld from production in discovery on the basis of 

the attorney-client privilege or the work product doctrine.  In this respect, attached to this filing 

are Nicor Gas's Second Amended Privilege Log (Attachment 1) and the affidavits of Thomas A. 

Andreoli, Stephen J. Mattson, Daniel G. McNamara, John E. Rooney, and Russ M. Strobel, each 

of whom is or has been an attorney for Nicor Gas in connection with the subject matter of this 

proceeding.  (Attachments 2-6). 

This filing also responds to the "reply" brief filed by the Citizens Utility Board ("CUB") 

and the Cook County State's Attorney's Office ("Cook County") on October 17, 2003 in response 

to the prior filing by the Company in support of its privileged documents, which was made at the 

direction of the ALJs.  Nicor Gas notes that the ALJs set no briefing schedule on the question of 

Nicor Gas's privileged documents, and CUB/Cook County did not seek leave from the ALJs to 

submit their lengthy brief.  On this basis alone, the reply should not be considered.  Even if 

considered, CUB/Cook County devote the majority of their brief to an undirected and, with all 

due respect, unsound discussion of the attorney-client privilege and the work product doctrine 

under Illinois law, which merits no response.  The brief also contains certain specific 

misstatements of fact and law directed at Nicor Gas's privilege claims, which the Company takes 

the opportunity to correct here. 

In sum, with its supplemental and prior submissions, Nicor Gas has provided all 

necessary and appropriate support to protect those limited documents from disclosure that the 

Company has withheld in this proceeding based on the attorney-client privilege or the work 
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product doctrine.  Nicor Gas respectfully requests that the ALJs afford the Company the well-

recognized protections available for such materials under Illinois law and in practice before the 

Commission, which are essential to the Company's opportunity for effective representation by 

counsel. 

II. 
Materials Included With This Supplemental Filing 

For the ALJs' convenience, below is a brief summary of the materials included with this 

supplemental filing.  As a housekeeping matter, Nicor Gas notes that with this filing all the 

documents originally submitted for review by the ALJs under seal on August 21, 2003 and listed 

on the Company's original privilege log of the same date either appear on the Second Amended 

Privilege Log (Attachment 1) or have been produced to the parties as of this filing.   

The Second Amended Privilege Log has three sections.   

• The first section, "Privileged Documents," lists the forty-nine (49) documents included 
on the Company's prior Amended Privilege Log, submitted on October 3, 2003.  These 
documents previously were numbered and presented to the ALJs and in such fashion that 
they could be cross-referenced with the Amended Privilege Log.  To avoid confusion, the 
numbering for these documents on the Second Amended Privilege Log has not changed.  
The Company has made limited changes to these entries for purposes of clarification, 
including providing more detailed descriptions of some documents.1  Two documents 
previously designated as privileged (Nos. 2 and 48) have been produced.  Additionally, a 
number of documents, which are otherwise privileged, also have been marked as "non-
responsive/irrelevant," because Nicor Gas has determined upon further review that these 
materials are not responsive to discovery from any party or relevant to the subject matter 
of this proceeding. 

• The second section, "Supplemental Privileged Documents," lists twelve (12) 
supplemental privileged documents for which the company is seeking protection.  These 
documents are supported by the affidavits of Messrs. Mattson, Rooney, and Strobel 
attached to this filing.  (Attachments 3, 5-6).  They are being produced under seal for 

                                                 
1   Company counsel also has corrected various clerical errors, including the designation of document Nos. 8-12, 20, 
and 49 on the privilege log as protected under the work product doctrine.  These documents are protected by the 
attorney-client privilege.  (See previously submitted Affs. of Messrs. McNamara and David I. Bloom).  Additionally, 
the documents numbered 47-50 on the Amended Privilege Log have been corrected and renumbered as numbers 46-
49 on the Second Amended Privilege Log. 
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review by the ALJs with this filing.  As with the Company's prior submission, the 
documents have been organized for the ALJs' convenience, so that they can be cross-
referenced with the Second Amended Privilege Log and supporting affidavits. 

• The third section, "Non-Responsive/Irrelevant Documents," lists twenty-eight (28) 
documents that have not been produced to the parties, because they are not responsive to 
any discovery or otherwise relevant to the subject matter of this proceeding.  These 
documents are supported by the affidavit of Mr. Andreoli.  (Attachment 2).  Nicor Gas 
notes that documents mistakenly were included in the original set of privileged materials 
provided to the ALJs on August 21, 2003.  In the ordinary and proper course of 
discovery, the ALJs would not be burdened with a review of such materials.  Under the 
circumstances presented, Nicor Gas counsel has determined that it is appropriate to 
provide a complete accounting to the ALJs of the documents originally submitted for 
review, including these non-responsive/irrelevant documents. Nicor Gas apologizes for 
the inconvenience. 

III. 
Misstatements in CUB/Cook County Brief 

CUB/Cook County's "reply" brief contains little substance to support these parties' 

dispute with the Company's opportunity to communicate with its counsel within the confines of 

established protections against non-disclosure.  Nicor Gas notes, respectfully, that this type of 

punitive discovery is inconsistent with convention and practice before the Commission.  See 83 

Ill. Admin. Code 2003.40 (prohibition on discovery to harass, delay, or disrupt proceeding).  

This approach, however, is consistent with CUB/Cook County's overreaching conduct in 

discovery over the past 15 months, including several prior unsuccessful forays into discovery-

related motion practice.  This conduct—which has no connection whatsoever to the merits of the 

issues presented for resolution in this matter —has extended this proceeding unnecessarily at 

great cost to all involved.  While CUB/Cook County's long-winded brief resists a concise 

response, certain specific misstatements of fact and law are addressed easily enough below. 

A. CUB/Cook County's Assertion That Nicor Gas Has Disclosed Its Privileged 
Documents to a Third Party Is Untrue  

CUB/Cook County assert that Nicor Gas has waived the protections of the attorney-client 

privilege and/or the work product doctrine as to the materials submitted to the ALJs for review, 
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because these materials purportedly were disclosed by the Company to a third party, Scott R. 

Lassar.2  (Reply, pp. 8-9).  The ALJs will recognize that CUB made this same unfounded 

assertion as to a subset of Nicor Gas's privileged documents, which the Company previously 

rebutted in connection with CUB/Cook County's failed application for a subpoena to take the 

deposition of Mr. Strobel.  (See Opposition of Nicor Gas to the Verified Application for Issuance 

of a Subpoena for Russ Strobel, Ex. B, Aff. of Daniel G. McNamara).  In short (and hopefully, 

for the last time), Nicor Gas did not disclose to Mr. Lassar the documents for which it is 

asserting the attorney-client privilege or the work-product doctrine, and CUB/Cook County's 

unfounded assertion to the contrary and their related waiver argument are without merit.3  (See 

Second Aff. of Daniel G. McNamara, Attachment 3). 

B. CUB/Cook County Misstate Illinois Law On The Work Product Doctrine  

CUB/Cook County misstate the holdings of the Illinois Supreme Court on the work 

product doctrine in support of their efforts to invade the files of Nicor Gas's counsel.  Under 

Illinois law (unlike under federal law), no good cause is required to discover the otherwise 

relevant factual work product of a party attorney.  Monier v. Chamberlain, 35 Ill.2d 351, 359-60, 

221 N.E.2d 410, 416-17 (1966).  The Illinois Supreme Court in Monier reasoned that the full 

development of the relevant facts outweighed competing concerns raised by the invasion of a 

party's attorney's files.  Id.  By the same token, the Monier Court declared a party attorney's 

opinion work product—i.e., materials that reflect the attorney's litigation-related mental 

                                                 
2   Mr. Lassar was engaged as independent counsel by the Special Committee of the Board of Directors of Nicor, 
Inc., the Company's non-jurisdictional parent.  Subsequently, Mr. Lassar agreed to appear as a witness for Nicor Gas 
in this proceeding, solely with respect to the findings and conclusions of his investigation of allegations concerning 
the Gas Cost Performance Program, which is the primary subject matter of this proceeding, and certain other 
matters.  Mr. Lassar's direct testimony has been pre-filed with the Clerk of the Commission. 

3   Elsewhere in their brief, CUB/Cook County offer this same mistaken assertion and baseless argument as to 
certain specific documents listed on the Company's Amended and Second Amended Privilege Log.  (See Reply, pp. 
12, 16 referencing privileged document Nos. 41, 43-46).  CUB/Cook County are in error.  These documents were 
not disclosed to Mr. Lassar.  (See Second Aff. of Daniel G. McNamara, Attachment 4). 
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processes—to be "absolutely exempt" from discovery.  Id. at 361, 417.  Since Monier, the Court 

has relaxed, but only slightly, the absolute bar on the discovery of opinion work product, where 

the attorney's notes are the "only source of factual material" relevant to the subject matter of the 

case.  Consolidation Coal Co. v. Bucyrus-Erie Co., 89 Ill. 2d 103, 110-11, 432 N.E.2d 250, 253 

(1982).  Even in such instance, however, the party seeking disclosure must "conclusively 

demonstrate[] the absolute impossibility of securing similar information from other sources."  Id. 

(emphasis provided). 

In their brief, CUB/Cook County assert that the Court further has modified and narrowed 

its approach to the work product doctrine to require disclosure of attorney opinion work product 

that is contained in a party's internal files.  (See Reply, pp. 6-7).  For support of this assertion, 

CUB/Cook County cite to dicta in Waste Mgt., Inc. v. Int'l Surplus Lines Ins. Co., 144 Ill.2d 178, 

196, 199, 579 N.E.2d 322, 329, 331 (1996).  This use of Waste Management is, at best, a facile 

reading of the case and, at worst, a direct misstatement of the Court's limited holding.  In that 

case, which presented a complex fact situation involving the same attorney's representation of 

multiple parties in one litigation, who became adverse in a later case, the Court held as follows: 

We hold, where, as in the underlying litigation, an attorney 
represents the common interests of two or more clients, whose 
relationship subsequently becomes adverse, and, in a subsequent 
action, the work product of the attorney is at issue, [the work 
product doctrine] is not available to bar discovery by one of the 
original parties. 

144 Ill. 2d at 200, 579 N.E.2d at 331 (statutory citation omitted).  This holding is not applicable 

in any way to this proceeding.  Moreover, in the paragraph directly following its holding, the 

Court specifically declined to disturb its broader holding in Consolidation Coal concerning the 

scope of protection available to a party attorney's opinion work product.  Id.  The ALJs should 

not give credence to CUB/Cook County's attempted restatement of the law. 
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Turning to the documents at issue, the limited work product for which Nicor Gas is 

seeking to protection falls squarely within the available safeguards as expounded by the Illinois 

Supreme Court.  (See discussion supra).  All these documents reflect the strategies, legal 

theories, and mental impressions of the Company's attorneys.  In support of its claim of privilege 

as to this material, Nicor Gas has submitted the sworn statements of its counsel, which are 

undisputed and provide particularized support for the privilege as it attaches to each document.  

(See Aff. of Stephen J. Mattson, Second Affs. of Mr. Rooney and Mr. Strobel, attached hereto; 

previously submitted Affs. of David I. Bloom, Mr. McNamara, Mr. Rooney, and Mr. Strobel).  

To the extent these documents reflect factual matters relevant to this proceeding, such facts are 

inextricably intertwined with the privileged materials contained in these documents and, in any 

case, are otherwise available to the parties in this proceeding.  See Consolidation Coal, 89 Ill. 2d 

at 110-11, 432 N.E.2d at 253.  Indeed, given the scope of the Company's production in this case, 

it belies reason to conclude that any possible relevant factual matter has not already been 

disclosed to the parties in discovery. 4   

Finally, CUB/Cook County make no showing for disclosure as to the handful of work 

product-protected documents which they directly attack.  (See Reply, pp. 13-16).  Most these 

documents are addressed elsewhere in this filing.  (See n. 1 and n. 3 supra).  The remainder are 

addressed below.   

• As to document No. 3, which is supported by Mr. McNamara's sworn statement, 
CUB/Cook County assert, first, that because this document was prepared in anticipation 
of other administrative action, it is discoverable in this proceeding and, second, that that 
they have been denied access to factual matters contained in the document.  As to the first 
contention, Nicor Gas notes that CUB/Cook County's reliance on dicta from Waste 

                                                 
4   In total, Nicor Gas has produced approximately 115,000 pages of documents to Staff and the other parties since 
discovery resumed.  At Staff’s request, Nicor Gas further agreed to and facilitated the depositions of thirteen (13) 
current and former Company employees, including all managers and senior executives with responsibility for the 
GCPP.  Additionally, some 8,000 pages of documents have been produced to the parties by Mr. Lassar and/or by his 
consultant KPMG LLP related to Mr. Lassar’s investigation. 
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Management for its argument is improper and misstates the narrow holding in that case.  
(See Reply, pp. 14-15; compare 144 Ill. 2d at 200, 579 N.E.2d at 331).  As to the second 
point, Nicor Gas has provided all requisite support for protection of this document as 
opinion work product.  The material is not discoverable barring a showing of "absolute 
impossibility" as to any intertwined factual matters.  Consolidation Coal, Ill. 2d at 110-
11, 432 N.E.2d at 253.  CUB/Cook County have not made or even attempted to articulate 
any such showing. 

• As to document No. 19, CUB/Cook County assert, without support, that Nicor Gas has 
waived the protections of the work product doctrine by distributing this material outside 
its control group.  This assertion is factually incorrect.  (See Second Aff. of Mr. 
McNamara, Attachment D).  CUB/Cook County also assert that the handwritten notes on 
two of the six (6) different copies of this document are discoverable.  The production of 
these notes, which are hopelessly intertwined with the otherwise privileged material and 
are not factual in nature, is not supported under the law.  Consolidation Coal, Ill. 2d at 
110-11, 432 N.E.2d at 253. 

C. CUB/Cook County Misapply Illinois Law On The Attorney-Client Privilege 

CUB/Cook County make two equally flawed arguments as to the documents for which 

the Company is asserting the attorney-client privilege in this proceeding.   

First :  CUB/Cook County assert, generally, that Nicor Gas has not provided the 

necessary support for its claims of attorney-client privilege and imply, without support, that the 

documents for which it is seeking protection on such basis have been distributed outside the 

Company's control group.  (Reply, pp. 4-6).  In particular, CUB/Cook County assert that Nicor 

Gas has not provided enough specific information about the various recipients of these 

communications to support the privilege.  (Id.)  While Nicor Gas disagrees with CUB/Cook 

County, based on its prior detailed sworn submissions to the ALJs (as well as the prior provision 

of detailed Nicor Gas personnel charts to the parties in discovery), the Company has provided 

with this filing a further sworn statement attesting to the job titles and responsibilities of each of 

the persons who received the protected documents and their roles as to the pertinent subject 

matter of the communications.  (See Second Aff. of Mr. McNamara, Attachment 4).  This further 
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sworn evidence in support of the privilege reasonably should satisfy CUB/Cook County as to the 

control group status of the various communicants    

Second:  CUB/Cook County argue that even if Nicor Gas has provided sworn evidence 

that the documents in question were privileged communications, the privilege still fails unless 

Nicor Gas provides an affidavit from each recipient of every document stating that the document 

has not been distributed outside the control group.  (See Reply, pp. 9-13).  CUB/Cook County 

provide no legal support for this novel theory under which the process of testing claims of 

privilege would be wholly unmanageable—including this proceeding the submission of some 

three-dozen additional affidavits to the ALJs.  Nicor Gas has provided sworn statements that 

each of the communications for which it is claiming the privilege was made in confidence 

between one of its attorneys and members of the control group for the issues addressed.  (See 

Aff. of Mr. Mattson and Second Affs. of Messrs, McNamara, Rooney, and Strobel, attached 

hereto, and previously submitted Affs. of Messrs. Bloom, McNamara, Rooney, and Strobel).  

These undisputed statements satisfy the requirements of Illinois law for a showing of privilege.  

Consolidation Coal, Ill. 2d at 118-20, 432 N.E.2d at 257-58.  Nicor Gas notes that CUB/Cook 

County's theory, taken to its logical end, would prevent a party from ever sustaining the attorney-

client privilege, because the party to protect its attorney-client communications would be 

required to prove a negative—literally, the non-disclosure of privileged material.  This argument 

is nonsensical. 

IV. 
Conclusion 

For all these reasons, Nicor Gas respectfully requests that the ALJs review the attached 

Second Amended Privilege Log and the affidavits of Messrs. Andreoli, Mattson, McNamara, 

Rooney, and Strobel and based upon these materials, the Company's prior submissions, and the 
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subject documents, allow Nicor Gas the well-established protections provided by law for the 

limited documents for which it is asserting the attorney-client privilege and/or the work product 

doctrine in this proceeding, and provide such other relief as is just and appropriate. 

Dated:  October 27, 2003   Respectfully submitted, 

NORTHERN ILLINOIS GAS COMPANY 
D/BA/ NICOR GAS COMPANY 
 
By:    
        One of its attorneys 

John E. Rooney 
Thomas A. Andreoli 
Sonnenschein Nath & Rosenthal 
233 South Wacker Drive 
Chicago, Illinois 60606 
(312) 876-8000 
jrooney@sonnenschein.com 
tandreoli@sonnenschein.com 
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